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(V) A member who receives a sole survivorship discharge (as defined in section 1174(i) of
this title).

(Vi) A member who is separated from Active Duty who agrees to become a member of the
Selected Reserve of the Ready Reserve of a reserve component.

(2) A spouse (as described in paragraph (b)(2)(i) of this section except former spouses) and
child (as described in paragraph (b)(2)(ii) of this section) of a member described in paragraph
(e)(1) of this section is also eligible for TAMP benefits under TRICARE.

(38) TAMP benefits under TRICARE begin on the day after the member is separated from
active duty, and, if such separation occurred on or after November 6, 2003, end 180 days after
such date. TRICARE benefits available to both the member and eligible family members are
generally those available to family members of members of the uniformed services under
this Part. However, during TAMP eligibility, a member of a Reserve Component as described
in paragraph (e)(1)(ii) of this section, is entitled to dental care to which a member of the
uniformed services on active duty for more than 30 days is entitled. Each branch of service
will determine eligibility for its members and eligible family members and provide data to
DEERS.

(H Changes in status which result in termination of CHAMPUS eligibility. Changes in
status which result in a loss of CHAMPUS eligibility as of 12:01 a.m. of the day following the
day the event occurred, unless otherwise indicated, are as follows:

(1) Changes in the status of a member. (i) When an active duty member’s period of
active duty ends, excluding retirement or death.

(i)  When an active duty member is placed on desertion status (eligibility is reinstated
when the active duty member is removed from desertion status and returned to military
control).

NOTE: A member serving a sentence of confinement in conjunction with a sentence of
punitive discharge is still considered on active duty until such time as the discharge is
executed.

(2) Changesin the status of a retiree. (i) When a retiree ceases to be entitled to retired,
retainer, or equivalent pay for any reason, the retiree’s dependents lose their eligibility unless
the dependent is otherwise eligible (e.g., some former spouses, some dependents who are
victims of abuse and some incapacitated children as outlined in paragraph (b)(2)(ii)(H)(2) of
this section).

(i) A retiree also loses eligibility when no longer entitled to retired, retainer, or equivalent
pay.

NOTE: A retiree who waives his or her retired, retainer or equivalent pay is still considered a
retiree for the purposes of CHAMPUS eligibility.

(i) Attainment of entitlement to hospital insurance benefits (Part A) under Medicare
except as provided in paragraphs (b)(3), (f)(3)(vii), (f)(3)(viii) and (f)(3)(ix) of this section.

Final Rule/FR Vol 77, No 124 13 C-52, June 27, 2012

G00¢ |idy - uoisiaA VINL



CIVILIAN HEALTH AND MEDICAL PROGRAM OF THE UNIFORMED SERVICES (CHAMPUS)
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@) Changes in the status of a dependent. (i) Divorce, except for certain classes of
former spouses as provided in paragraph (b)(2)(i) of this section and the member or former

member’s own children (i.e., legitimate, adopted, and judicially determined illegitimate
children).

NOTE: An unadopted stepchild loses eligibility as of 12:01 a.m. of the day following the day
the divorce becomes final.

(i)  Annulment, except for certain classes of former spouse as provided in paragraph
(b)(2)(i) of this section and the member or former member’s own children (i.e., legitimate,
adopted, and judicially determined illegitimate children).

NOTE: An unadopted stepchild loses eligibility as of 12:01 a.m. of the day following the day
the annulment becomes final.

(i) Adoption, except for adoptions occurring after the death of a member or former
member.

(iv) Marriage of a child, except when the marriage is terminated by death, divorce, or
annulment before the child is 21 or 23 if an incapacitated child as provided in paragraph
(b)(2)(i1)(H)(2) of this section.

(V) Marriage of a widow or widower, except for the child of the widow or widower who
was the stepchild of the deceased member or former member at the time of death. The
stepchild continues CHAMPUS eligibility as other classes of dependent children.

(Vi) Attainment of entitlement to hospital insurance benefits (Part A) under Medicare
except as provided in paragraphs (b)(3), (f)(3)(vii), (f)(3)(viii), and (f)(3)(ix) of this section.
(This also applies to individuals living outside the United States where Medicare benefits are
not available.)

(vii) Attainment of age 65, except for dependents of active duty members, beneficiaries not
entitled to part A of Medicare, beneficiaries entitled to Part A of Medicare who have enrolled
in Part B of Medicare, and as provided in paragraph (b)(3) of this section. For those who do
not retain CHAMPUS, CHAMPUS eligibility is lost at 12:01 a.m. on the first day of the month
in which the beneficiary becomes entitled to Medicare.

NOTE: If the person is not eligible for Part A of Medicare, he or she must file a Social Security
Administration, “Notice of Disallowance” certifying to that fact with the Uniformed Service
responsible for the issuance of his or her identification card so a new card showing
CHAMPUS eligibility can be issued. Individuals entitled only to supplementary medical
insurance (Part B) of Medicare, but not Part A, or Part A through the Premium HI provisions
(provided for under the 1972 Amendments to the Social Security Act) retain eligibility under
CHAMPUS (refer to Sec. 199.8 for additional information when a double coverage situation
is involved).

(viii) End stage renal disease. All beneficiaries, except dependents of active duty members,
lose their CHAMPUS eligibility when Medicare coverage becomes available to a person
because of chronic renal disease unless the following conditions have been met. CHAMPUS
eligibility will continue if:
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(A) The individual is under 65 years old;
(B) The individual became eligible for Medicare under the provisions of 42 U.S.C. 426-1(a);
(C) The individual is enrolled in Part B of Medicare; and

(D) The individual has applied and qualified for continued CHAMPUS eligibility through
the Defense Enrollment Eligibility Reporting System (DEERS).

(ix) Individuals with certain disabilities. Each case relating to Medicare eligibility resulting
from being disabled requires individual investigation. All beneficiaries except dependents of
active duty members lose their CHAMPUS eligibility when Medicare coverage becomes
available to a disabled person unless the following conditions have been met. CHAMPUS
eligibility will continue if:

(A) The individual is under 65 years old;
(B) The individual became eligible for Medicare under the provisions of 42 U.S.C. 426(b)(2);

(C) The individual is enrolled in Part B of Medicare except that in the case of a retroactive
determination of entitlement to Medicare Part A hospital insurance benefits for a person
under 65 years of age there is no requirement to enroll in Medicare Part B from the Medicare
Part A entitlement date until the issuance of such retroactive determination; and

(D) The individual has applied and qualified for continued CHAMPUS eligibility through
the Defense Enrollment Eligibility Reporting System (DEERS).

(X) Disabled students, that is children age 21 or 22, who are pursuing a full-time course of
higher education and who, either during the school year or between semesters, suffer a
disabling illness or injury with resultant inability to resume attendance at the institution
remain eligible for CHAMPUS medical benefits for 6 months after the disability is removed
or until the student passes his or her 23rd birthday, whichever occurs first. However, if
recovery occurs before the 23rd birthday and there is resumption of a full-time course of
higher education, CHAMPUS benefits can be continued until the 23rd birthday. The normal
vacation periods during an established school year do not change the eligibility status of a
dependent child 21 or 22 years old in a full time student status. Unless an incapacitating
condition existed before, and at the time of, a dependent child’s 21st birthday, a dependent
child 21 or 22 years old in student status does not have eligibility and may not qualify for
eligibility under the requirements related to mental or physical incapacity as described in
paragraph (b)(2)(ii)(H)(2) of this section.

(9) Reinstatement of CHAMPUS eligibility. Circumstances which result in reinstatement
of CHAMPUS eligibility are as follows:

(1) End Stage renal disease. Unless CHAMPUS eligibility has been continued under
paragraph (f)(3)(viii) of the section, when Medicare eligibility ceases for end-stage renal
disease patients, CHAMPUS eligibility resumes if the person is otherwise still eligible. He or
she is required to take action to be reinstated as a CHAMPUS beneficiary and to obtain a new
identification card.
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(2) Disability. Some disabilities are permanent, others temporary. Each case must be
reviewed individually. Unless CHAMPUS eligibility has been continued under paragraph
(£)(3)(ix) of this section, when disability ends and Medicare eligibility ceases, CHAMPUS
eligibility resumes if the person is otherwise still eligible. Again, he or she is required to take
action to obtain a new CHAMPUS identification card.

(3) Enroliment in Medicare Part B. For individuals whose CHAMPUS eligibility has
terminated pursuant to paragraph (f)(2)(iii) or (f)(3)(vi) of this section due to beneficiary
action to decline Part B of Medicare, CHAMPUS eligibility resumes, effective on the date
Medicare Part B coverage begins, if the person subsequently enrolls in Medicare Part B and
the person is otherwise still eligible.

(h) Determination of eligibility status. Determination of an individual’s eligibility as a
CHAMPUS beneficiary is the primary responsibility of the Uniformed Service in which the
member or former member is, or was, a member, or in the case of dependents of a NATO
military member, the Service that sponsors the NATO member. For the purpose of program
integrity, the appropriate Uniformed Service shall, upon request of the Director,
OCHAMPUS, review the eligibility of a specific person when there is reason to question the
eligibility status. In such cases, a report on the results of the review and any action taken will
be submitted to the Director, OCHAMPUS, or a designee.

(i) Procedures for determination of eligibility. Procedures for the determination of
eligibility are prescribed within the Department of Defense Instruction 1000.13 available at
local military facilities personnel offices.

() CHAMPUS procedures for verification of eligibility. (1) Eligibility for CHAMPUS
benefits will be verified through the Defense Enrollment Eligibility Reporting System
(DEERS) maintained by the Uniformed Services, except for abused dependents as set forth in
paragraph (b)(2)(iii) of this section. It is the responsibility of the CHAMPUS beneficiary, or
parent, or legal representative, when appropriate, to provide the necessary evidence required
for entry into the DEERS file to establish CHAMPUS eligibility and to ensure that all changes
in status that may affect eligibility be reported immediately to the appropriate Uniformed
Service for action.

(2 Ineligibility for CHAMPUS benefits may be presumed in the absence of prescribed
eligibility evidence in the DEERS file.

(3) The Director, OCHAMPUS, shall issue guidelines as necessary to implement the
provisions of this section.

[64 FR 46135, Aug 24, 1999, as amended at 66 FR 9654, Feb 9, 2001; 66 FR 16400, Mar 26, 2001;
66 FR 40606, Aug 3, 2001; 67 FR 15725, Apr 3, 2002; 68 FR 23032, Apr 30, 2003; 68 FR 32361,
May 30, 2003; 69 FR 44947, Jul 28, 2004; 69 FR 51564, Aug 20, 2004; 69 FR 60554, Oct 12, 2004;
70 FR 12802, Mar 16, 2005; 71 FR 31944, Jun 2, 2006; 72 FR 2447, Jan 19, 2007; 73 FR 30478, May
28,2008; 75 FR 50883, Aug 18, 2010; 76 FR 81367, Dec 28, 2011; 77 FR 38176, Jun 27, 2012]
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the double coverage plan actually paid the amount shown on the statement. If no such
statement is received, no payment from CHAMPUS is authorized.

(6) Lack of payment by double coverage plan. Amounts that have been denied by a
double coverage plan simply because a claim was not filed timely or because the beneficiary
failed to meet some other requirement of coverage cannot be paid. If a statement from the
double coverage plan as to how much that plan would have paid had the claim met the
plan’s requirements is provided to the CHAMPUS contractor, the claim can be processed as if
the double coverage plan actually paid the amount shown on the statement. If no such
statement is received, no payment from CHAMPUS is authorized.

(d) Special considerations. (1) CHAMPUS and Medicare--(i) General rule. In any
case in which a beneficiary is eligible for both Medicare and CHAMPUS received medical or
dental care for which payment may be made under Medicare and CHAMPUS, Medicare is
always the primary payer except in the case of retroactive determinations of disability as
provided in paragraph (d)(1)(v) of this section. For dependents of active duty members,
payment will be determined in accordance to paragraph (c) of this section. For all other
beneficiaries eligible for Medicare, the amount payable under CHAMPUS shall be the
amount of actual out-of-pocket costs incurred by the beneficiary for that care over the sum of
the amount paid for that care under Medicare and the total of all amounts paid or payable by
third party payers other than Medicare.

(i) Payment limit. The total CHAMPUS amount payable for care under paragraph
(d)(1)(d) of this section may not exceed the total amount that would be paid under
CHAMPUS if payment for that care was made solely under CHAMPUS.

@iy  Application of general rule. In applying the general rule under paragraph (d)(1)(i) of
this section, the first determination will be whether payment may be made under Medicare.
For this purpose, Medicare exclusions, conditions, and limitations will be based for the
determination.

(A) For items or services or portions or segments of items or services for which payment
may be made under Medicare, the CHAMPUS payment will be the amount of the
beneficiary’s actual out of pocket liability, minus the amount payable by Medicare, also
minus amount payable by other third party payers, subject to the limit under paragraph
(d)(1)(ii) of this section.

(B) For items or services or segments of items or services for which no payment may be
made under Medicare, the CHAMPUS payment will be the same as it would be for a
CHAMPUS eligible retiree, dependent, or survivor beneficiary who is not Medicare eligible.

(C) For Medicare beneficiaries who enroll in Medicare Part D, the Part D plan is primary
and TRICARE is secondary payer. TRICARE will pay the beneficiary's out-of-pocket costs for
Medicare and TRICARE covered medications, including the initial deductible and Medicare
Part D cost-sharing amounts up to the initial coverage limit of the Medicare Part D plan. The
Medicare Part D plan, although the primary plan, pays nothing during any coverage gap
period. When the beneficiary becomes responsible for 100 percent of the drug costs under a
Part D coverage gap period, the beneficiary may use the TRICARE pharmacy benefit as the
secondary payer. TRICARE will cost share during the coverage gap to the same extent as it
does under Section 199.21 for beneficiaries not enrolled in Medicare Part D plan. The
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beneficiary is responsible for the applicable TRICARE pharmacy cost-sharing amounts (and
deductible if using a retail non-network pharmacy). Part D plan sponsors may offer a defined
standard benefit, or an actuarially equivalent standard benefit. Part D plan sponsors may
also offer alternative prescription drug coverage, which may consist of basic alternative
coverage or enhanced alternative coverage. Therefore depending on the Part D plan that a
beneficiary chooses, monthly premiums, coinsurances, co-pays, deductibles and benefit
design may vary from plan to plan. TRICARE payment of the beneficiary's initial deductible,
if any, along with payment of any beneficiary cost share count towards total spending on
drugs, and may have the effect of moving the beneficiary more quickly through the initial
phase of coverage to the coverage gap. Irrespective of the phase of the benefit in which a
beneficiary may be, if a beneficiary is accessing a pharmacy under contract with his or her
Part D plan, the provider will bill the Part D plan first, then TRICARE. If the beneficiary
chooses to use his or her TRICARE pharmacy benefit during a coverage gap under Part D,
the beneficiary may do so, but the beneficiary is responsible for the TRICARE cost-shares.

(iv) Examples of applications of general rule. The following examples are illustrative.
They are not all-inclusive.

(A) In the case of a Medicare-eligible beneficiary receiving typical physician office visit
services, Medicare payment generally will be made. CHAMPUS payment will be determined
consistent with paragraph (d)(1)(iii)(A) of this section.

(B) In the case of a Medicare-eligible beneficiary residing and receiving medical care
overseas, Medicare payment generally may not be made. CHAMPUS payment will be
determined consistent with paragraph (d)(1)(iii)(B) of this section.

(C) In the case of a Medicare-eligible beneficiary receiving skilled nursing facility services a
portion of which is payable by Medicare (such as during the first 100 days) and a portion of
which is not payable by Medicare (such as after 100 days), CHAMPUS payment for the first
portion will be determined consistent with paragraph (d)(1)(iii)(A) of this section and for the
second portion consistent with paragraph (d)(1)(iii)(B) of this section.

(v) Application of catastrophic cap. Only in cases in which CHAMPUS payment is
determined consistent with paragraph (d)(1)(iii)(B) of this section, actual beneficiary out of
pocket liability remaining after CHAMPUS payments will be counted for purposes of the
annual catastrophic loss protection, set forth under Sec. 199.4(f)(10). When a family has met
the cap, CHAMPUS will pay allowable amounts for remaining covered services through the
end of that fiscal year.

(vi) Retroactive determinations of disability. In circumstances involving determinations
of retroactive Medicare Part A entitlement for persons under 65 years of age, Medicare
becomes the primary payer effective as of the date of issuance of the retroactive
determination by the Social Security Administration. For care and services rendered prior to
issuance of the retroactive determination, the CHAMPUS payment will be determined
consistent with paragraph (d)(1)(iii)(B) of this section notwithstanding the beneficiary's
retroactive entitlement for Medicare Part A during that period.

(vii) Effect on enrollment in Medicare Advantage Prescription Drug (MA-PD) plan. In

the case of a beneficiary enrolled in a MA-PD plan who receives items or services for which
payment may be made under both the MA-PD plan and CHAMPUS/TRICARE, a claim for
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the beneficiary's normal out-of-pocket costs under the MA-PD plan may be submitted for
CHAMPUS/TRICARE payment. However, consistent with paragraph (c)(4) of this section,
out-of-pocket costs do not include costs associated with unauthorized out-of-system care or
care otherwise obtained under circumstances that result in a denial or limitation of coverage
for care that would have been covered or fully covered had the beneficiary met applicable
requirements and procedures. In such cases, the CHAMPUS/TRICARE amount payable is
limited to the amount that would have been paid if the beneficiary had received care covered
by the Medicare Advantage plan. If the TRICARE-Medicare beneficiary enrolls in a MA-PD
drug plan, it generally will be governed by Medicare Part C, although plans that offer a
prescription drug benefit must comply with Medicare Part D rules. The beneficiary has to
pay the plan's monthly premiums and obtain all medical care and prescription drugs through
the Medicare Advantage plan before seeking CHAMPUS/TRICARE payment. CHAMPUS/
TRICARE payment for such beneficiaries may not exceed that which would be payable for a
beneficiary under paragraph (d)(1)(iii)(C) of this section.

(viii) Effect of other double coverage plans, including medigap plans. CHAMPUS is
second payer to other third-party payers of health insurance, including Medicare
supplemental plans.

(ix) Effect of employer-provided insurance. In the case of individuals with health
insurance due to their current employment status, the employer insurance plan shall be first
payer, Medicare shall be the second payer, and CHAMPUS shall be the tertiary payer.

(20 CHAMPUS and Medicaid. Medicaid is not a double coverage plan. In any double
coverage situation involving Medicaid, CHAMPUS is always the primary payer.

3) TRICARE and Workers” Compensation. TRICARE benefits are not payable for a
work-related illness or injury that is covered under a workers” compensation program.
Pursuant to paragraph (c)(2) of this section, however, the Director, TRICARE Management
Activity, or a designee, may authorize payment of a claim involving a work-related illness or
injury covered under a workers’ compensation program in advance of adjudication and
payment of the workers” compensation claim and then recover, under Sec. 199.12, the
TRICARE costs of health care incurred on behalf of the covered beneficiary.

(4) Extended Care Health Option (ECHO). For those services or supplies that require
use of public facilities, an ECHO eligible beneficiary (or sponsor or guardian acting on behalf
of the beneficiary) does not have the option of waiving the full use of public facilities which
are determined by the Director, TRICARE Management Activity or designee to be available
and adequate to meet a disability related need for which an ECHO benefit was requested.
Benefits eligible for payment under a state plan for medical assistance under Title XIX of the
Social Security Act (Medicaid) are never considered to be available in the adjudication of
ECHO benefits.

(5) Primary payer. The requirements of paragraph (d)(4) of this section notwithstanding,
TRICARE is primary payer for services and items that are provided in accordance with the
Individualized Family Service Plan as required by Part C of the Individuals with Disabilities
Education Act and that are medically or psychologically necessary and otherwise allowable
under the TRICARE Basic Program or the Extended Care Health Option.
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(6) Prohibition against financial and other incentives not to enroll in a group health
plan--(i) General rule. Under 10 U.S.C. 1097¢, an employer or other entity is prohibited
from offering TRICARE beneficiaries financial or other benefits as incentives not to enroll in,
or to terminate enrollment in, a group health plan that is or would be primary to TRICARE.
This prohibition applies in the same manner as section 1862(b)(3)(C) of the Social Security
Act applies to incentives for a Medicare-eligible employee not to enroll in a group health plan
that is or would be primary to Medicare.

(i)  Application of general rule. The prohibition in paragraph (d)(6)(i) of this section
precludes offering to TRICARE beneficiaries an alternative to the employer primary plan
unless:

(A) The beneficiary has primary coverage other than TRICARE; or

(B) The benefit is offered under a cafeteria plan under section 125 of the Internal Revenue
Code and is offered to all similarly situated employees, including non-TRICARE eligible
employees; or

(C) The benefit is offered under a cafeteria plan under section 125 of the Internal Revenue
Code and, although offered only to TRICARE-eligible employees, the employer does not
provide any payment for the benefit nor receive any direct or indirect consideration or
compensation for offering the benefit; the employer's only involvement is providing the
administrative support for the benefits under the cafeteria plan, and the employee's
participation in the plan is completely voluntary.

@iy Documentation. In the case of a benefit excluded by paragraph (d)(6)(ii)(C) of this
section from the prohibition in paragraph (d)(6)(i) of this section, the exclusion is dependent
on the employer maintaining in the employer's files a certification signed by the employer
that the conditions described in paragraph (d)(6)(ii)(C) of this section are met, and, upon
request of the Department of Defense, providing a copy of that certification to the
Department of Defense.

(iv) Remedies and penalties. (A) Remedies for violation of this paragraph (d)(6) include
but are not limited to remedies under the Federal Claims Collection Act, 31 U.S.C. 3701 et
seq.

(B) Penalties for violation of this paragraph (d)(6) include a civil monetary penalty of up to
$5,000 for each violation. The provisions of section 1128A of the Social Security Act, 42 U.S.C.
1320a-7a, (other than subsections (a) and (b)) apply to the civil monetary penalty in the same
manner as the provisions apply to a penalty or proceeding under section 1128A.

(v) Definitions. For the purposes of this paragraph (d)(6):

(A) The term “employer” includes any State or unit of local government and any employer
that employs at least 20 employees.

(B) The term “group health plan” means a group health plan as that term is defined in

section 5000(b)(1) of the Internal Revenue Code of 1986 without regard to section 5000(d) of
the Internal Revenue Code of 1986.
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(C) The term “similarly situated” means sharing common attributes, such as part-time
employees, or other bona fide employment-based classifications consistent with the
employer's usual business practice. (Internal Revenue Service regulations at 26 CFR 54.9802-
1(d) may be used as a reference for this purpose). However, in no event shall eligibility for or
entitlement to TRICARE (or ineligibility or non-entitlement to TRICARE) be considered a
bona fide employment-based classification.

(D) The term “TRICARE-eligible employee” means a covered beneficiary under section
1086 of title 10, United States Code, Chapter 55, entitled to health care benefits under the
TRICARE program.

(vi) Procedures. The Departments of Defense and Health and Human Services are
authorized to enter into agreements to further carry out this section.

(e) Implementing instructions. The Director, OCHAMPUS, or a designee, shall issue
such instructions, procedures, or guidelines, as necessary, to implement the intent of this
section.

[51 FR 24008, Jul 1, 1986, as amended at 62 FR 35097, Jun 30, 1997; 62 FR 54384, Oct 20, 1997;
63 FR 59232, Nov 3, 1998; 64 FR 46141, Aug 24, 1999; 66 FR 40607, Aug 3, 2001; 67 FR 18827,
Apr 17, 2002; 68 FR 6618, Feb 10, 2003; 68 FR 23032, Apr 30, 2003; 68 FR 32361, May 30, 2003;
69 FR 44952, Jul 28, 2004; 69 FR 51569, Aug 20, 2004; 74 FR 55775, Oct 29, 2009; 75 FR 18054,
Apr9, 2010; 77 FR 38176, Jun 27, 2012]
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(@) Scope. (i) General. Paragraph (f) of this section and the paragraphs following contain
requirements and procedures for the assertion, collection or compromise of, and the
suspension or termination of collection action on claims for erroneous payments against a
sponsor, patient, beneficiary, provider, physician or other supplier of products or services
under TRICARE.

(i Debtor defined. As used herein, “debtor” means a sponsor, beneficiary, provider,
physician, other supplier of services or supplies, or any other person who for any reason has
been erroneously paid under TRICARE. It includes an individual, partnership, corporation,
professional corporation or association, estate, trust or any other legal entity.

@iy Delinquency defined. A debt is “delinquent” if it has not been paid by the date
specified in the initial written demand for payment (that is, the initial written notification) or
other applicable contractual agreement, unless other satisfactory payment arrangements
have been made by the date specified in the initial written demand for payment. A debt is
considered delinquent if at any time after entering into a repayment agreement, the debtor
fails to satisfy any obligations under that agreement.

(@) Other health insurance claims. Claims arising from erroneous TRICARE payments
in situations where the beneficiary has entitlement to an insurance, medical service, health
and medical plan, including any plan offered by a third party payer as defined in 10 U.S.C.
1095(h)(1) or other government program, except in the case of a plan administered under
Title XIX of the Social Security Act (42 U.S.C. 1396, et seq.) through employment, by law,
through membership in an organization, or as a student, or through the purchase of a private
insurance or health plan, shall be recouped following the procedures in paragraph (f) of this
section. If the other plan has not made payment to the beneficiary or provider, the contractor
shall first attempt to recover the overpayment from the other plan through the contractor's
coordination of benefits procedures. If the overpayment cannot be recovered from the other
plan, or if the other plan has made payment, the overpayment will be recovered from the
party that received the erroneous payment from TRICARE. Nothing in this section shall be
construed to require recoupment from any sponsor, beneficiary, provider, supplier and/or
the Medicare Program under Title XVIII of the Social Security Act in the event of a retroactive
determination of entitlement to SSDI and Medicare Part A coverage made by the Social
Security Administration as discussed in Sec. 199.8(d) of this part.

(4) Claims denials due to clarification or change. In those instances where claim
review results in the denial of benefits previously provided, but now denied due to a change,
clarification or interpretation of the public law or this part, no recoupment action need be
taken to recover funds expended prior to the effective date of such change, clarification or
interpretation.

®) Good faith payment. (i) The Department of Defense, through the Defense Enrollment
Eligibility Reporting System (DEERS), is responsible for establishing and maintaining a file
listing of persons eligible to receive benefits under TRICARE. However, it is the
responsibility of the Uniformed Services to provide eligible TRICARE beneficiaries with
accurate and appropriate means of identification. When sources of civilian medical care
exercise reasonable care and precaution identifying persons claiming to be eligible TRICARE
beneficiaries, and furnish otherwise covered services and supplies to such persons in good
faith, TRICARE benefits may be paid subject to prior approval by the Director, TMA, or a
designee, notwithstanding the fact that the person receiving the services and supplies is
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subsequently determined to be ineligible for benefits. Good faith payments will not be
authorized for services and supplies provided by a civilian source of medical care because of
its own careless identification procedures.

(i)  When it is determined that a person was not a TRICARE beneficiary, the TRICARE
contractor and the civilian source of medical care are expected to make all reasonable efforts
to obtain payment or to recoup the amount of the good faith payment from the person who
erroneously claimed to be the TRICARE beneficiary. Recoupment of good faith payments
initiated by the TRICARE contractor will be processed pursuant to the provisions of
paragraph (f) of this section.

(6) Recoupment procedures. (i) Initial action. When an erroneous payment is
discovered, the TRICARE contractor normally will be required to take the initial action to
effect recoupment. Such actions will be in accordance with the provisions of this part and the
TRICARE contracts and will include a demand (or demands) for refund or an offset against
any other TRICARE payment(s) becoming due the debtor. When the efforts of the TRICARE
contractor to effect recoupment are not successful within a reasonable time, recoupment
cases will be referred to the Office of General Counsel, TMA, for further action in accordance
with the provisions of paragraph (f) of this section. All requests to debtors for refund or
notices of intent to offset shall be in writing.

(i) Demand for payment. Written demand(s) for payment shall inform the debtor of the
following:

(A) The basis for and amount of the debt and the consequences of failing to cooperate to
resolve the debt;

(B) The right to inspect and copy TRICARE records pertaining to the debt;
(C) The opportunity to request an administrative review by the TRICARE contractor; and
that such a request must be received by the TRICARE contractor within 90 days from the date

of the initial demand letter;

(D) That payment of the debt is due within 30 days from the date of the initial demand
notification;

(E) That interest will be assessed on the debt at the Treasury Current Value of Funds rate,
pursuant to 31 U.S.C. 3717, and will begin to accrue on the date of the initial demand letter;
and that interest will be waived on the debt, or any portion thereof, which is paid within 30
days from the date of the initial demand notification letter;

(F) That administrative costs and penalties will be charged pursuant to 31 CFR 901.9;

(G) That collection by offset against current or subsequent claims or other amounts payable
from the government may be taken;

(H) The opportunity to enter into a written agreement to repay the debt;

(D The name, address, and phone number of a contact person or office that the debtor may
contact regarding the debt.
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(i) A minimum of one demand letter is required. However, the specific content, timing and
number of demand letters may be tailored to the type and amount of the debt, and the
debtor’s response, if any. Contractors” demand letters must be mailed or hand-delivered on
the same date they are dated.

(iv) The initial or subsequent demand letters may also inform the debtor of the requirement
to report delinquent debts to credit reporting agencies and to collection agencies, the
requirement to refer debts to the Treasury Offset Program for offset from Federal income tax
refunds and other amounts payable by the Government, offset from state payments, the
requirement to refer debts to Treasury for collection and TRICARE policies concerning the
referral of delinquent debts to the Department of Justice for enforced collection action. The
initial or subsequent demand letter may also inform the debtor of TRICARE policies
concerning waiver. When necessary to protect the Government’s interest (for example to
prevent the running of a statute of limitations), written demand may be preceded by other
appropriate actions under this regulation, including referral to the Department of Justice for
litigation. There should be no undue delay in responding to any communication received
from the debtor. Responses to communications from debtors should be made within 30 days
of receipt whenever feasible. If prior to the initiation of the demand process or at any time
during or after completion of the demand process, the Director, TMA, or a designee,
determines to pursue or is required to pursue offset, the procedures applicable to
administrative offset, found at paragraph (f)(6)(v) of this section, must be followed. If it
appears that initial collection efforts are not productive or if immediate legal action on the
claim appears necessary, the claim shall be referred promptly by the contractor to the Office
of General Counsel, TMA.

(v) Collection by administrative offset. Collections by offset will be undertaken
administratively in every instance when feasible. Collections may be taken by administrative
offset under 31 U.S.C. 3716, the common law or other applicable statutory authority. No
collection by offset may be undertaken unless the debtor has been sent a written demand for
payment, including the procedural safeguards described in paragraph (f)(6)(ii) of this
section, unless the failure to take the offset would substantially prejudice the Government’s
ability to collect the debt, and the time before payment is to be made does not reasonably
permit the time for sending written notice. Such prior offset must be promptly followed by
sending a written notice and affording the debtor the opportunity for a review by the
TRICARE contractor. Examples of erroneous payments include, but are not limited to, claims
submitted by individuals ineligible for TRICARE benefits, claims submitted for non-covered
services or supplies, claims for which payments by another insurance or health plan reduce
TRICARE liability, and from claims made from participating providers in which payment
was initially erroneously made to the beneficiary. The resolution of recoupment claims rarely
involves issues of credibility or veracity and a review of the written record is ordinarily an
adequate means to correct prior mistakes. For this reason, the pre-offset oral hearing
requirements of the Federal Claims Collection Standards, 31 CFR 901.3(e) do not apply to the
recoupment of erroneous TRICARE payments. However, in instances where an oral hearing
is not required, the debtor will be afforded an administrative review if the TRICARE
contractor receives a written request for an administrative review within 90 days from the
date of the initial demand letter. The appeals procedures described in Sec. 199.10 of this part,
afford a TRICARE beneficiary or participating provider an opportunity for an administrative
appellate review, including under certain circumstances, the right to an oral hearing before a
hearing officer when an appealable issue exists. TRICARE contractors may take
administrative action to offset erroneous payments against other current TRICARE payments
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owing a debtor. Payments on the claims of a debtor pending at or filed subsequent to the time
collection action is initiated should be suspended pending the outcome of the collection
action so that these funds will be available for offset. All or part of a debt may be offset
depending on the amount available for offset. Any requests for offset received from other
agencies and garnishment orders issued by courts of competent jurisdiction will be
forwarded to the Office of General Counsel, TMA. Unless otherwise provided by law,
administrative offset of payments under the authority of 31 U.S.C. 3716 may not be
conducted more than 10 years after the Government’s right to collect the debt first accrued,
unless facts material to the Government’s right to collect the debt were not known and could
not reasonably have been known by the TRICARE official or officials charged with the
responsibility to discover and collect such debts. This limitation does not apply to debts
reduced to judgment. This section does not apply to debts arising under the Social Security
Act, except as provided in 42 U.S.C. 404, payments made under the Social Security Act,
except as provided for in 31 U.S.C. 3716(c), debts arising under, or payments made under, the
Internal Revenue Code, except for offset of tax refunds or tariff laws of the United States;
offsets against Federal salaries to the extent these standards are inconsistent with regulations
published to implement such offsets under 5 U.S.C. 5514 and 31 U.S.C. 3716; offsets under 31
U.S.C. 3728 against a judgment obtained by a debtor against the United States; offset or
recoupment under common law, state law, or federal statutes specifically prohibiting offset or
recoupment of particular types of debts or offsets in the course of judicial proceedings,
including bankruptcy.

(A) Referral for centralized administrative offset. When cost-effective, legally
enforceable non-tax debts delinquent over 180 days that are eligible for collection through
administrative offset shall be referred to Treasury for administrative offset, unless otherwise
exempted from referral. Referrals shall include certification that the debt is past due and
legally enforceable and that TMA has complied with all due process requirements of the
statute-authorizing offset. Administrative offset, including administrative offset against tax
refunds due debtors under 26 U.S.C. 6402, in accordance with 31 U.S.C. 3720A, shall be
effected through referral for centralized administrative offset, after debtors have been
afforded at least sixty (60) days notice required in paragraph (f)(6) of this section. Salary
offsets shall be effected through referral for centralized administrative offset, after debtors
have been afforded due process required by 5 U.S.C. 5514, in accordance with 31 CFR 285.7.
Referrals for salary offset shall include certification that the debts are past due, legally
enforceable debts and that TMA has complied with all due process requirements under 5
U.S.C. 5514 and applicable agency regulations. The Treasury, Financial Management Service
(FMS) may waive the salary offset certification requirement set forth in 31 CFR 285.7, as a
prerequisite to submitting the debt to FMS for offset from other payment types. If FMS
waives the certification requirement, before an offset occurs, TMA will provide the employee
with the notice and opportunity for a hearing as required by 5 U.S.C. 5514 and applicable
regulations, and will certify to FMS that the requirements of 5 U.S.C. 5514 and applicable
agency regulations have been met. TMA is not required to duplicate notice and
administrative review or salary offset hearing opportunities before referring debts for
centralized administrative offset when the debtor has been previously given them.

(B) Referral for non-centralized administrative offset. Unless otherwise prohibited by
law, when centralized administrative offset is not available or appropriate, past due legally
enforceable non-tax-delinquent debts that are eligible for referral may be collected through
non-centralized administrative offset through a request directly to the payment-authorizing
agency. Referrals shall include certification that the debts are past due and that the agency
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has complied with due process requirements under 31 U.S.C. 3716(a) or other applicable
authority and applicable agency regulations concerning administrative offset. Generally,
non-centralized administrative offsets will be made on an ad hoc case-by-case basis, in
cooperation with the agency certifying or authorizing payments to the debtor.

(vi) Collection by transfer of debts to Treasury or a Treasury-designated debt
collection center for collection through cross servicing. (A) The Director, TMA or a
designee, is required to transfer legally enforceable non-tax debts that are delinquent 180
days or more to Treasury for collection through cross-servicing (31 U.S.C. 3711(g); 31 CFR
285.12.) Debts referred or transferred to Treasury or Treasury-designated debt collection
centers shall be serviced, collected, or compromised, or the collection action will be
suspended or terminated, in accordance with the statutory requirements and authorities
applicable to the collection of such debts. Agencies operating Treasury-designated debt
collection centers are authorized to charge a fee for services rendered regarding referred or
transferred debts. This fee may be paid out of amounts collected and may be added to the
debt as an administrative cost. Referrals will include certification that the debts transferred
are valid, legally enforceable debts, that there are no legal bars to collection and that the
agency has complied with all prerequisites to a particular collection action under the
applicable laws, regulations or policies, unless the agency and Treasury agree that Treasury
will do so on behalf of the agency:.

(B) The requirement of paragraph (f)(1) of this section does not apply to any debt that:
(1) Isin litigation or foreclosure.
(2) Will be disposed of under an approved asset sale program.

(3) Has been referred to a private collection contractor for a period of time acceptable to
Treasury.

(4) Will be collected under internal offset procedures within 3 years after the debt first
became delinquent.

(5 Is exempt from this requirement based on a determination by the Secretary of the
Treasury that exemption for a certain class of debt is in the best interest of the United States.

(vi) Collection by salary offset. When a debtor is a member of the military service or a
retired member and collection by offset against other TRICARE payments due the debtor
cannot be accomplished, and there have been no positive responses to a demand for
payment, the Director, TMA, or a designee, may refer the debt for offset from the debtor’s
pay account pursuant to 37 U.S.C. 1007(c), as implemented by Volume 7A, Chapter 50 and
Volume 7B, Chapter 28 of the DoDFMR. Collection from a Federal employee may be effected
through salary offset under 5 U.S.C. 5514.

(A) For collections by salary offset the Director, TMA, or designee, will issue written
notification, as required by 5 CFR 550.1104(d) at least 30 days before any offsets are taken. In
addition, the notification will advise the employee that if he or she retires, resigns or his or
her employment ends before collection of the debt is completed, collection may be made
from subsequent payments of any nature due from the United States (e.g., final salary
payment, lump-sum leave under 31 U.S.C. 3716 due the employee as of date of separation.) A
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debtor’s involuntary payment of all or part of a debt being collected will not be construed as
a waiver of any rights the debtor may have under 5 U.S.C. 5514 or any other provision of
contract or law, unless there are statutory or contractual provisions to the contrary or the
employee’s paying agency is directed by an administrative or judicial order to refund
amounts deducted from his or her current pay. No interest will be paid on amounts waived
or determined not to be owed unless there are statutory or contractual provisions to the
contrary.

(B) Petition for hearing. The notice of the proposed offset will advise the debtor of his or
her right to petition for a hearing. The petition for hearing must be signed by the debtor or
his or her representative and must state whether he or she is contesting debt validity, debt
amount and/or the terms of the proposed offset schedule. It must explain with reasonable
specificity all the facts, evidence and witnesses, if any (in the case of an oral hearing and a
summary of their anticipated testimony), which the debtor believes support his or her
position, and include any supporting documentation. If contesting the terms of the proposed
offset schedule, the debtor must provide financial information including a completed
Department of Justice Financial Statement of Debtor form (OBD-500 or other form prescribed
by DOJ), including specific details concerning income and expenses of the employee, his or
her spouse and dependents for 1-year period preceding the debt notification and projected
income and expenses for the proposed offset period and a statement of the reason why the
debtor believes the salary offset schedule will impose extreme financial hardship. Upon
receipt of the petition for hearing, the Director, TMA, or a designee, will complete
reconsideration. If the Director, TMA, or a designee determines that the debt amount is not
owed, that a less amount is owed, or that the terms of the employee’s proposed offset
schedule are acceptable, it will advise the debtor and request that the employee accept the
results of the reconsideration in lieu of a hearing. If the employee declines to accept the
results of reconsideration in lieu of a hearing, the debtor will be afforded a hearing.
Ordinarily, a petition for hearing and required submissions that are not timely filed, shall be
accepted after expiration of the deadline provided in the notice of the proposed offset, only
when the debtor can demonstrate to the Director, TMA, or a designee, that the timely filing of
the request was not feasible due to extraordinary circumstances over which the appealing
party had no practical control or because of failure to receive notice of the time limit (unless
he or she was otherwise aware of it). Each request for an exception to the timely filing
requirement will be considered on its own merits. The decision of the Director, TMA, or a
designee, on a request for an exception to the timely filing requirement shall be final.

(C) Extreme financial hardship. The maximum authorized amount that may be collected
through involuntary salary offset is the lesser of 15 percent of the employee’s disposable pay
or the full amount of the debt. An employee who has petitioned for a hearing may assert that
the maximum allowable rate of involuntary offset produces extreme financial hardship. An
offset produces an extreme financial hardship if the offset prevents the employee from
meeting the costs necessarily incurred for the essential expenses of the employee, employee’s
spouse and dependents. These essential expenses include costs incurred for food, housing,
necessary public utilities, clothing, transportation and medical care. In determining whether
the offset would prevent the employee from meeting the essential expenses identified above,
the following shall be considered:

(1) Income from all sources of the employee, the employee’s spouse, and dependents;

(2) The extent to which assets of the employee, employee’s spouse and dependents are
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available to meet the offset and essential subsistence expenses;

(3) Whether these essential subsistence expenses have been minimized to the greatest
extent possible;

(4) The extent to which the employee or the employee’s spouse can borrow money to meet
the offset and other essential expenses; and

(5) The extent to which the employee and the employee’s spouse and dependents have
other exceptional expenses that should be taken into account and whether these expenses
have been minimized.

(D) Form and content of hearings. The resolution of recoupment claims rarely involves
issues of credibility or veracity and a review of the written record is ordinarily an adequate
means to determine the validity or amount of the debt and/or the terms of a proposed offset

schedule. The Director, TMA, or a designee, will determine whether an oral hearing is
required. A debtor who has petitioned for a hearing, but who is not entitled to an oral
hearing will be given an administrative hearing, based on the written documentation
submitted by the debtor and the Director, TMA, or a designee. If the Director, TMA, or a
designee, determines that the debtor should be afforded the opportunity for an oral hearing,
the debtor may elect to have a hearing based on the written record in lieu of an oral hearing.
The Director, TMA, or a designee, will provide the debtor (or his representative) notification
of the time, date and location of the oral hearing to be held if the debtor has been afforded an
oral hearing. Copies of records documenting the debt will be provided to the debtor or his
representative (if they have not been previously provided), at least 3 calendar days prior to
the date of the oral hearing. At oral hearings, the only evidence permitted, except oral
testimony, will be that which was previously submitted as pre-hearing submissions. At oral
hearings, the debtor may not raise any issues not previously raised with TMA. In the absence
of good cause shown, a debtor who fails to appear at an oral hearing will be deemed to have
waived the right to a hearing and salary offset may be initiated.

(B) Costs for attendance at oral hearings. Debtors and their witnesses will bear their
own costs for attendance at oral hearings.

(F) Hearing official's decision. The Hearing Official’s decision will be in writing and will
identify the documentation reviewed. It will indicate the amount of debt that he or she
determined is valid and shall state the amount of the offset and the estimated duration of the
offset. The determination of a hearing official designated under this section is considered an
official certification regarding the existence and amount of the debt and/or the terms of the
proposed offset schedule for the purposes of executing salary offset under 5 U.S.C. 5514. The
Hearing Official’s decision must be issued at the earliest practical date, but not later than 60
days from the date the petition for hearing is received by the Office of General Counsel,
TMA, unless the debtor requests, and the Hearing Official grants a delay in the proceedings.
If a hearing official determines that the debt may not be collected by salary offset, but the
Director, TMA, or a designee, finds the debt is still valid, the Director, TMA or a designee,
may seek collection through other means, including but not limited to, offset from other
payments due from the United States.

(viii) (Reserved)
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(ix) Collection of installments. Debts, including interest, penalty and administrative costs
shall be collected in one lump sum whenever possible. However, when the debtor is
financially unable to pay the debt in one lump sum, the TRICARE contractor or the Director,
TMA, or designee, may accept payment in installments. Debtors claiming that lump sum
payment will create financial hardship may be required to complete a Department of Justice
Financial Statement of Debtor form or provide other financial information that will permit
TMA to verify such representations. TMA may also obtain credit reports to assess installment
requests. Normally, debtors will make installment payments on a monthly basis. Installment
payment shall bear a reasonable relationship to the size of the debt and the debtor’s ability to
pay. Except when a debtor can demonstrate financial hardship or another reasonable cause
exists, installment payments should be sufficient in size and frequency to liquidate the debt
in 3 years or less. (31 CFR 901.8(b)). Normally, installment payments of $75 or less will not be
accepted unless the debtor demonstrates financial hardship. Any installment agreement with
a debtor in which the total amount of deferred installments will exceed $750, should
normally include an executed promissory agreement. Copies of installment agreements will
be retained in the contractor’s or TMA, Office of General Counsel’s files.

(X) Interest, penalties, and administrative costs. Title 31 U.S.C. 3717 and the Federal
Claims Collection Standards, 31 CFR 901.9, require the assessment of interest, penalty and
administrative costs on delinquent debts. Interest shall accrue from the date the initial debt
notification is mailed to the debtor. The rate of interest assessed shall be the rate of the
current value of funds to the United States Treasury (the Treasury tax and loan account rate).
The collection of interest on the debt or any portion of the debt, which is paid within 30 days
after the date on which interest begins to accrue, shall be waived. The Director, TMA, or
designee, may extend this 30-day period on a case-by-case basis, if it reasonably determines
that such action is appropriate. The rate of interest as initially assessed shall remain fixed for
the duration of the indebtedness; except that where the debtor has defaulted on a repayment
agreement and seeks to enter into a new agreement, a new interest rate may be set which
reflects the current value of funds to the Treasury at the time the new agreement is executed.
Interest shall not be compounded; that is, interest shall not be charged on interest, penalties,
or administrative costs required by this section. However, if a debtor defaults on a previous
repayment agreement, charges that accrued but were not collected under the defaulted
agreement, shall be added to the principal under the new repayment agreement. The
collection of interest, penalties and administrative costs may be waived in whole or in part as
a part of the compromise of a debt as provided in paragraph (g) of this section. In addition,
the Director, TMA, or designee may waive in whole or in part, the collection of interest,
penalties, or administrative costs assessed herein if he or she determines that collection
would be against equity and good conscience and not in the best interest of the United States.
Some situations in which a waiver may be appropriate include:

(A) Waiver of interest consistent with 31 CFR 903.2(c)(2) in connection with a suspension of
collection when a TRICARE appeal is pending under Sec. 199.10 of this part where there is a
substantial issue of fact in dispute.

(B) Waiver of interest where the original debt arose through no fault or lack of good faith
on the part of the debtor and the collection of interest would impose a financial hardship or
burden on the debtor. Some examples in which such a waiver would be appropriate include:
A debt arising when a TRICARE beneficiary in good faith files and is paid for a claim for
medical services or supplies, which are later determined not to be covered benefits, or a debt
arising when a TRICARE beneficiary is overpaid as the result of a calculation error on the

Final Rule/FR Vol 77, No 124 10 C-562, June 27, 2012



CIVILIAN HEALTH AND MEDICAL PROGRAM OF THE UNIFORMED SERVICES (CHAMPUS)
OVERPAYMENTS RECOVERY PART 199.11

part of the TRICARE contractor or TMA.

(C) Waiver of interest where there has been an agreement to repay a debt in installments,
there is no indication of fault or lack of good faith on the part of the debtor, and the amount
of interest is so large in relation to the size of the installments that the debtor can reasonably
afford to pay, that it is likely the debt will never be repaid in full. When a debt is paid in
installments, the installment payments first will be applied to the payment of outstanding
penalty and administrative cost charges, second, to accrued interest and then to principal.
Administrative costs incurred as the result of a debt becoming delinquent (as defined in
paragraph (f)(2)(iii) of this section) shall be assessed against a debtor. These administrative
costs represent the additional costs incurred in processing and handling the debt because it
became delinquent. The calculation of administrative costs should be based upon cost
analysis establishing an average of actual additional costs incurred in processing and
handling claims against other debtors in similar stages of delinquency. A penalty charge, not
exceeding six percent a year, shall be assessed on the amount due on a debt that is delinquent
for more than 90 days. This charge, which need not be calculated until the 91st day of
delinquency, shall accrue from the date that the debt became delinquent.

(xi) Referral to private collection agencies. TMA shall use government-wide debt
collection contracts to obtain debt collection services provided by private contractors in
accordance with 31 CFR 901.5(b).

(xii) Reporting delinquent debts to credit reporting agencies. Delinquent consumer
debts shall be reported to credit reporting agencies. Delinquent debts are debts which are not
paid or for which satisfactory payment arrangements are not made by the due date specified
in the initial debt notification letter, or those for which the debtor has entered into a written
payment agreement and installment payments are past due 30 days or longer. Such referrals
shall comply with the Bankruptcy Code and the Privacy Act of 1974, 5 U.S.C. 552a, as
amended. The provisions of the Privacy Act do not apply to credit bureaus (31 CFR 901.4(1)).
There is no requirement to duplicate the notice and review opportunities before referring
debts to credit bureaus. Debtors will be advised of the specific information to be transmitted
(i.e., name, address, and taxpayer identification number, information about the debt).
Procedures developed for such referrals must ensure that an accounting of the disclosures
shall be kept which is available to the debtor; that the credit reporting agencies are provided
with corrections and annotations of disagreements of the debtor; and that reasonable efforts
are made to ensure that the information to be reported is accurate, complete, timely and
relevant. When requested by a credit-reporting agency, verification of the information
disclosed will be provided promptly. Once a claim has been reviewed and determined to be
valid, a complete explanation of the claim will be given the debtor. When the claim is
overdue, the individual will be notified in writing that payment is overdue; that within not
less than 60 days, disclosure of the claim shall be made to a consumer reporting agency
unless satisfactory payment arrangements are made, or unless the debtor requests an
administrative review and demonstrates some basis on which the debt is legitimately
disputed; and of the specific information to be disclosed to the consumer reporting agency.
The information to be disclosed to the credit reporting agency will be limited to information
necessary to establish the identity of the debtor, including name, address and taxpayer
identification number; the amount, status and history of the claim; and the agency or
program under which the claim arose. Reason able action will be taken to locate an
individual for whom a current address is not available. The requirements of this section do
not apply to commercial debts, although commercial debts shall be reported to commercial

Final Rule/FR Vol 77, No 124 11 C-52, June 27, 2012



CIVILIAN HEALTH AND MEDICAL PROGRAM OF THE UNIFORMED SERVICES (CHAMPUS)
PART 199.11 OVERPAYMENTS RECOVERY

credit bureaus. Treasury will report debts transferred to it for collection to credit reporting
agencies on behalf of the Director, TMA, or a designee.

(xiif) Use and disclosure of mailing addresses. In attempting to locate a debtor in order to
collect or compromise a debt under this section, the Director, TMA, or a designee, may send a
written request to the Secretary of the Treasury, or a designee, for current address
information from records of the Internal Revenue Service. TMA may disclose mailing
addresses obtained under this authority to other agencies and to collection agencies for
collection purposes.

(g) Compromise, suspension or termination of collection actions arising under the
Federal Claims Collection Act. (1) Basic considerations. Federal claims against the
debtor and in favor of the United States arising out of the administration of TRICARE may be
compromised or collection action taken thereon may be suspended or terminated in
compliance with the Federal Claims Collection Act, 31 U.S.C. 3711, as implemented by the
Federal Claims Collection Standards, 31 CFR Parts 900-904. The provisions concerning
compromise, suspension or termination of collection activity pursuant to 31 U.S.C. 3711
apply to debts, which do not exceed $100,000 or any higher amount authorized by the
Attorney General, exclusive of interest, penalties, and administrative costs, after deducting
the amount of partial payments or collections, if any. If, after deducting the amount of any
partial payments or collections, the principal amount of a debt exceeds $100,000, or any
higher amount authorized by the Attorney General, exclusive of interest, penalties and
administrative costs, the authority to suspend or terminate rests solely with the DOJ.

(2 Authority. TRICARE contractors are not authorized to compromise or to suspend or
terminate collection action on TRICARE claims. Only the Director, TMA, or designee or
Uniformed Services claims officers acting under the provisions of their own regulations are
so authorized.

(3) Basis for compromise. A compromise should be for an amount that bears a reasonable
relation to the amount that can be recovered by enforced collection procedures, with regard
to the exemptions available to the debtor and the time collection will take. A claim may be
compromised hereunder if the government cannot collect the full amount if:

(i)  The debtor or the estate of a debtor does not have the present or prospective ability to
pay the full amount within a reasonable time;

(i)  The cost of collecting the claim does not justify enforced collection of the full amount; or

(i) The government is unable to enforce collection of the full amount within a reasonable
time by enforced collection proceedings; or

(iv) There is significant doubt concerning the Government’s ability to prove its case in court
for the full amount claimed; or

(V) The cost of collecting the claim does not justify enforced collection of the full amount.
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(4) Basis for suspension. Collection action may be suspended for the following reasons if
future collection action may be sufficiently productive to justify periodic review and action
on the claim, considering its size and the amount, which may be realized thereon:

()  The debtor cannot be located; or
(i)  The debtor’s financial condition is expected to improve; or

(i) The debtor is unable to make payments on the government’s claim or effect a
compromise at the time, but the debtor’s future prospects justify retention of the claim for
periodic review and action and;

(A) The applicable statute of limitations has been tolled or started running anew; or

(B) Future collections can be effected by administrative offset, notwithstanding the
expiration of the applicable statute of limitations for litigation of claims with due regard to
the 10-year limitation for administrative offset under 31 U.S.C. 3716(e)(1); or

(C) The debtor agrees to pay interest on the amount of the debt on which collection action
will be temporarily suspended and such temporary suspension is likely to enhance the
debtor’s ability fully to pay the principal amount of the debt with interest at a later date.

(iv) Consideration may be given by the Director, TMA, or designee to suspend collection
action pending action on a request for a review of the government’s claim against the debtor
or pending an administrative review under Sec. 199.10 of this part of any TRICARE claim or

claims directly involved in the government’s claim against the debtor. Suspension under this
paragraph will be made on a case-by-case basis as to whether:

(A) There is a reasonable possibility that the debt (in whole or in part) will be found not
owing from the debtor;

(B) The government’s interest would be protected if suspension were granted by
reasonable assurance that the debt would be recovered if the debtor does not prevail; and

(C) Collection of the debt will cause undue hardship.

(®) Collection action may be terminated for one or more of the following reasons:

() TMA cannot collect or enforce collection of any substantial amount through its own
efforts or the efforts of others, including consideration of the judicial remedies available to
the government, the debtor’s future financial prospects, and the exemptions available to the
debtor under state and federal law;

(i)  The debtor cannot be located, and either;

(iity  The costs of collection are anticipated to exceed the amount recoverable; or

(iv) It is determined that the debt is legally without merit or enforcement of the debt is
barred by any applicable statute of limitations; or
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(V) The debt cannot be substantiated; or
(vi) The debt against the debtor has been discharged in bankruptcy.

(vii) Collection activity may be continued subject to the provisions of the Bankruptcy Code,
such as collection of any payments provided under a plan of reorganization or in cases when
TMA did not receive notice of the bankruptcy proceedings.

(6) In determining whether the debt should be compromised, suspended or terminated,
the responsible TMA collection authority will consider the following factors:

()  Age and health of the debtor; present and potential income; inheritance prospects; the
possibility that assets have been concealed or improperly transferred by the debtor; and the
availability of assets or income which may be realized by enforced collection proceedings;

(i)  Applicability of exemptions available to a debtor under state or federal law;
(i)  Uncertainty as to the price which collateral or other property may bring at a forced sale;

(iv) The probability of proving the claim in court because of legal issues involved or
because of a bona fide dispute of the facts; the probability of full or partial recovery; the
availability of necessary evidence and related pragmatic considerations. Debtors may be
required to provide a completed Department of Justice Financial Statement of Debtor form
(OBD-500 or such other form that DOJ shall prescribe) or other financial information that will
permit TMA to verify debtors’” representations. TMA may obtain credit reports or other
financial information to enable it independently to verify debtors’ representations.

(7) Payment of compromised claims. (i) Time and manner. Compromised claims are
to be paid in one lump sum whenever possible. However, if installment payments of a
compromised claim are necessary, a legally enforceable compromise agreement must be
obtained. Payment of the amount that TMA has agreed to accept as a compromise in full
settlement of a TRICARE claim must be made within the time and in the manner prescribed
in the compromise agreement. Any such compromised amount is not settled until full
payment of the compromised amount has been made within the time and manner
prescribed. Compromise agreements must provide for the reinstatement of the prior
indebtedness, less sums paid thereon, and acceleration of the balance due upon default in the
payment of any installment.

(i)  Failure to pay the compromised amount. Failure of any debtor to make payment as
provided in the compromise agreement will have the effect of reinstating the full amount of
the original claim, less any amounts paid prior to default.

(i) Effect of compromise, waiver, suspension or termination of collection action.
Pursuant to the Internal Revenue Code, 26 U.S.C. 6050P, compromises and terminations of
undisputed debts totaling $600 or more for the year will be reported to the Internal Revenue
Service in the manner prescribed. Amounts, other than those discharged in bankruptcy, will
be included in the debtor’s gross income for that year. Any action taken under paragraph (g)
of this section regarding the compromise of a federal claim, or waiver or suspension or
termination of collection action on a federal claim is not an initial determination for the
purposes of the appeal procedures in Sec. 199.10.
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(h) Referrals for collection. (1) Prompt referral. Federal claims of $2,500, exclusive of
interest, penalties and administrative costs, or such other amount as the Attorney General
shall from time to time prescribe on which collection action has been taken under the
provisions of this section which cannot be collected or compromised or on which collection
action cannot be suspended or terminated as provided herein, will be promptly referred to
the Department of Justice for litigation in accordance with 31 CFR part 904. Such referrals
shall be made as early as possible consistent with aggressive collection action made by
TRICARE contractors and TMA. Referral will be made with sufficient time to bring timely
suit against the debtor. Referral shall be made by submission of a completed Claims
Collection Litigation Report (CCLR), accompanied by a signed Certificate of Indebtedness.
Claims of less than the minimum amount shall not be referred unless litigation to collect such
smaller claims is important to ensure compliance with TRICARE’s policies or programs; the
claim is being referred solely for the purpose of securing a judgment against the debtor,
which will be filed as a lien against the debtor’s property pursuant to 28 U.S.C. 3201 and
returned to the referring office for enforcement; or the debtor has the clear ability to pay the
claim and the Government effectively can enforce payment, with due regard for the
exemptions available to the debtor under state and Federal law and judicial remedies
available to the Government.

(2) Preservation of evidence.The Director, TMA, or a designee will take such action as is
necessary to ensure that all files, records and exhibits on claims referred, hereunder, are
properly preserved.

(i) Claims involving indication of fraud, filing of false claims or misrepresentation.
Any case in which there is an indication of fraud, the filing of a false claim or
misrepresentation on the part of the debtor or any party having an interest in the claim, shall
be promptly referred to the Director, TMA, or designee. The Director, TMA, or a designee,
will investigate and evaluate the case and either refer the case to an appropriate investigative
law enforcement agency or return the claim for other appropriate administrative action,
including collection action under this section. Payment on all TRICARE beneficiary or
provider claims in which fraud, filing false claims or misrepresentation is suspected will be
suspended until the Director, TMA, or designee, authorizes payment or denial of the claims.
Collection action on all claims in which a suspicion of fraud, misrepresentation or filing false
claims arises, will be suspended pending referral to the appropriate law enforcement
agencies by the Director, TMA, or a designee. Only the Department of Justice has authority to
compromise, suspend or terminate collection of such debts.

(i)  (Reserved)

[51 FR 24008, Jul 1, 1986, as amended at 62 FR 35097, Jun 30, 1997; 63 FR 27678, May 20, 1998;
73 FR 71547, Nov 25, 2008; 77 FR 38176, Jun 27, 2012]
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